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FBI Loses FOIA Suit Over Program To Fire Gay 
Employees
By Vin Gurrieri

Law360, New York (July 31, 2017, 5:36 PM EDT) -- The FBI didn’t adequately search its 
records in response to a Freedom of Information Act request made by a civil rights group 
that sought information about a decades-long program that began in the 1950s under 
then-FBI Director J. Edgar Hoover to purportedly purge the agency of gays and lesbians, a 
Washington, D.C., federal judge ruled Friday.

U.S. District Judge Royce Lamberth held that the FBI took far too narrow of an approach in 
its search for documents related to a FOIA request made by the Mattachine Society of 
Washington, D.C., a gay civil rights organization, that sought information about Executive 
Order 10450, which was signed by former President Dwight Eisenhower in 1953 and 
ostensibly gave the heads of federal agencies the ability to investigate and fire government 
employees if they posed a risk to national security.

Mattachine claimed that the stated purpose of the executive order was pretextual and that 
in reality it gave Hoover the ability to purge the agency of gay and lesbian employees 
whom he had previously identified via the so-called "Sex Deviate Program." The FOIA 
request called for all documentation related to the decades-long program.

The judge agreed with Mattachine that a full search related to the executive order should 
have included related terms such as "morals charges," "immoral," "homo," "homosexual," 
"gay," "lesbian," "queer," "sodomy," "deviant" and "abomination," and rejected the federal 
government’s contention that those terms would result in an overly burdensome number of 
responses.

“The FBI contends that terms like ‘gay,’ ‘lesbian’ and ‘homosexual’ are overly broad, yet 
Mattachine explicitly outlined in their initial request that they are interested in the FBI's 
systematic collection of information, specifically on homosexual employees, in the wake of 
EO 10450,” Judge Lamberth said. “While broad, these terms … are directly related to 
Mattachine's specific request; even if there is a large volume of responsive documents, 
Mattachine's request would compel their production.”

The dispute stems from a January 2013 FOIA request by the Mattachine Society for 
documents related to the executive order or its overseer Warren E. Burger, who was the 
head of the U.S. Department of Justice’s Civil Division at the time of EO 10450's 
enactment. Burger would later go on to become chief justice of the U.S. Supreme Court 
from 1969 to 1986.

The federal government responded to the FOIA request by producing about 550 pages of 
documents, but it also withheld about 580 additional documents. 
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Because of the apparent sparseness of the government’s response, Mattachine filed the 
instant suit in April 2016 seeking a court order forcing the DOJ and the FBI to release 
various material that had been withheld and order the FBI to conduct a more thorough 
search of their files to identify more documents relevant to the FOIA request.

The DOJ filed a motion for summary judgment arguing that it already conducted an 
adequate search and produced all the relevant documents. Mattachine then filed its own 
summary judgment motion contending that the DOJ wrongly invoked various statutory 
exemptions to withhold certain documents, prompting the court to review unredacted 
versions of the documents in question to determine whether the DOJ’s action was proper.

In Monday’s ruling, Judge Lamberth said that the FBl's search wasn’t adequate and hadn’t 
been shown by the agency to be reasonably calculated to uncover all relevant documents.

While the locations searched and the search techniques employed by the FBI were 
sufficient, the judge said the limited nature of the terms used as well as the FBI’s 
“complete failure” to search for documents related to Burger “are wholly insufficient.”

More specifically, the judge said that the FBI had improperly limited its initial search to the 
terms "Executive Order 10450," "sex deviate" and "Sex Deviate Program," even though 
Mattachine had asked the FBI to turn over a wider range of documents.

“While searching for ‘sex deviate' and 'Sex Deviate Program’ may constitute an adequate 
search of adverse actions against homosexual federal employees prior to the 
implementation and execution of EO 10450, the court finds it inadequate in light of the 
shift in language reflected in the order itself,” the judge said.

Judge Lamberth also chastised the FBI for claiming during the lawsuit that it searched all 
documents containing all permutations of Warren E. Burger's name and that there wasn’t a 
single responsive document amongst the results.

“Respectfully, this strains credulity,” the judge said. “It is suspicious at best and malicious 
at worst for the FBI to assert in one paragraph that the review of 5,500 documents would 
be burdensome and in the next claim to have conducted a review of every document 
related to any permutation of the name Warren E. Burger … this absurd dichotomy 
stretches credulity further, as the FBI claims that the review of that search did not yield a 
single responsive document. The court finds it nearly impossible to believe that a search 
for every permutation of the name of the man who was charged with carrying out EO 
10450, a robust federal mandate that built upon an established FBI initiative, yielded zero 
responsive documents.”

But the judge did rule in the FBI’s favor as to whether it properly withheld or redacted 
certain documents that it uncovered.

One set of documents, according to Judge Lamberth, were properly held back because 
they were information provided by a foreign government entity under the assumption of 
confidentiality, while another set of documents had been properly redacted because they 
contained personally identifiable information.

Mattachine’s counsel Paul M. Thompson of McDermott Will & Emery LLP said Monday that 
the order requires the parties to agree on an expanded set of search terms that meets the 
organization’s FOIA request.

“We are pleased that the court has ordered the expansion of the DOJ’s inadequate search,” 
Thompson said. “We look forward to working with the government to devise an 
appropriate search for documents so that we may prevent the erasure of this important 
period of time in LGBT history and stop future generations from repeating the mistakes of 
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the past.”

A representative for the DOJ declined comment.

Mattachine is represented by Paul M. Thompson, Irene A. Firippis, Lisa A. Linsky, Michael 
R. Huttenlocher, Lisa Gerson and Krista Meany of McDermott Will & Emery LLP.

The DOJ is represented by Melanie D. Hendry, Daniel Van Horn and Channing Phillips.

The case is Mattachine Society of Washington, D.C. v. U.S. Department of Justice, case 
number 1:16-cv-00773, before the U.S. District Court for the District of Columbia.

--Editing by Alanna Weissman. 
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